Comhairle Cathrach Chorcai
Cork City Council

Halla na Cathrach, Corcaigh - City Hall, Cork - T12 T997

Joseph & Marian Browne.
2 Blackthorne Drive
Killeens

Cork

14/10/2020

RE: Section S Declaration R587/20 2 Blackthorne Drive,
Blackstone Bridge, Killeens

Dear Mi & Mrs. Browne

With reference to your request for a Section 5 Declaration at the above named property, I

wish to advise, having regard to.—

e Sections 2, 3, and 4 of the Planning and Development Act 2000 as amended, and

e Articles 6, 9 and 10 of the Planning and Development Regulations 2001 to 2018

The Planning Authority considers that —

The removal of one of the two chimneys at the Western end of the front elevation, at No. 2

Blackthorn Drive, Blackstone Bridge, Killeens, Cork City, 1S DEVELOPMENT and IS EXEMPTED
DEVELOPMENT

Yours sincerely

Vg

Kerty Be

Commumty, Culture and Placemaking Directorate
Cork City Counecil

We are Cork.




Cork City Council
PLANNER’S REPORT Development

Ref. R 587/20 Management

Community, Culture
and Placemaking

Application type SECTION 5 DECLARATION

Question Is the removal of a chimney development, and if so, is it exempted
development?

Location No. 2 Blackthorn Drive, Blackstone Bridge, Killeens, Cork City.
T23VY68

Applicant Joseph & Marian Browne (owners)

Date 12/10/2020

Recommendation: Is development, and is EXEMPTED DEVELOPMENT

INTERPRETATION

In this report ‘the Act’ means the Planning and Development Act, 2000 as amended and ‘the
Regulations’ means the Planning and Development Regulations, 2001 as amended, unless
otherwise indicated.

1. REQUIREMENTS FOR A SECTION 5 DECLARATION APPLICATION
Section 5(1) of the Planning and Development Act 2000 as amended states,

5.—(1) If any question arises as to what, in any particular case, is or is not development or
is or is not exempted development within the meaning of this Act, any person may, on
payment of the prescribed fee, request in writing from the relevant planning authority a
declaration on that question, and that person shall provide to the planning authority any
information necessary to enable the authority to make its decision on the matter.

The requirements for making a section 5 declaration are set out in the Act.

2. THE QUESTION BEFORE THE PLANNING AUTHORITY
The applicants’ question to the Planning Authority is as follows:

Is the removal of a chimney development, and if so, is it exempted development?

While the intention of the request is clear, it is entirely reasonable to consider the question
before the Planning Authority as being:

Is the removal of one of the two chimneys at the Western end of the front elevation considered
to be development, and if so, is it exempted development?

3. SITE DESCRIPTION

The subject property is a two-storey detached dwelling, and is one of a number of detached
dwellings located at a cul-de-sac at Blackstone Bridge at Lower Killeens, Cork City. It is located
within the development boundary.
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Section 5 Declaration - Planner’s Report continued

4. DESCRIPTION OF THE DEVELOPMENT 22

The development relates to the demolition of 1 no. chimney at the front facade. There exists 2
no. chimneys, and the applicant has indicated within the application it is the Western chimney
proposed for demolition, when viewed from the front of the dwelling.

The chimneys are located in the centre of the roof, and have stacks that are quite tall as a
result in order to breach the ridge height of the dwelling.

5. RELEVANT PLANNING HISTORY e Lt
This area was part of the administrative area of Cork County Council until 31° May 2019. All
application details below relate to applications lodged with Cork County Council.

Cork County Council
Ref: 07/6225
Permission granted for a change of plan to dwelling house.

Cork County Council
Ref: 09/4774

Permission granted for alterations and addition of first floor windows to front elevation of
dwelling and erection of a porch.

6. LEGISLATIVE PROVISIONS
Planning and Development Act, 2000 as amended

Section 2(1)
“exempted development” has the meaning specified in section 4.

“structure” means any building, structure, excavation, or other thing constructed or made on,
in or under any land, or any part of a structure so defined, and—
(a) where the context so admits, includes the land on, in or under which the structure is
situate, and
(b) in relation to a protected structure or proposed protected structure, includes—
(i) the interior of the structure,
(ii) the land lying within the curtilage of the structure,
(iif) any other structures lying within that curtilage and their interiors, and
(iv) all fixtures and features which form part of the interior or exterior of any structure
or structures referred to in subparagraph (i) or (iii).

“works” includes any act or operation of construction, excavation, demolition, extension,
alteration, repair or renewal and, in relation to a protected structure or proposed protected
structure, includes any act or operation involving the application or removal of plaster, paint,
wallpaper, tiles or other material to or from the surfaces of the interior or exterior of a
structure.

Section 3(1)

In this Act, “development” means, except where the context otherwise requires, the carrying
out of any works on, in, over or under land or the making of any material change in the use of
any structures or other land.
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Section 5 Declaration —-Planner's Report continued

Section 4{1)(h)
4.(1) The following shall be exempted developments for the purposes of this Act—

{h} development consisting of the carrying out of works for the maintenance, improvement
or other alteration of any structure, being works which affect only the interior of the
structure or which do not materially affect the external appearance of the structure so as
to render the appearance inconsistent with the character of the structure or of
neighbouring structures;

Section 4(2)

Section 4(2) provides that the Minister may, by regulations, provide for any class of
development to be exempted development. The principal regulations made under this
provision are the Planning and Development Regulations 2001, as amended.

Section 4(3)
A reference in this Act to exempted development shall be construed ds a reference to
development which fs—
{a) any of the developments specified in subsection (1), or
(b} development “which, having regard to any requlations under subsection (2), is
exempted development for the purposes of this Act.

6.2 Planning and Development Regulations 2001 to 2018 as amended

Article 5(2)

In Schedule 2, unless the context otherwise requires, any reference to the height of a structure,
plant or machinery shalf be construed as a reference to its height when measured from ground
level, and for that purpose “ground level” means the level of the ground immediately adjacent
to the structure, plant or machinery or, where the level of the ground where it is situated or is
to be situated is not uniform, the level of the lowest part of the ground adjacent to it.

Article 6(1)

Subject to article 9, development of a class specified in column 1 of Part 1 of Schedule 2 shall be
exempted development for the purposes of the Act, provided that such development complies
with the conditions and fimitations specified in column 2 of the said Part 1 opposite the
mention of that class in the said column 1. '

Article 9 -
Article 9 sets out restrictions on exemptions specified under article 6.

The firstiissuefor consideration. is whether or not the matterat-hand is ‘develapment’, which is
defined in‘the:Act as comprising two chief components: ‘works” and /-or ‘any material change
in the use of any structures or other land’. ' :

‘Works” is defined in section 3(1) of the Act as including ‘any act or operation of construction,
excavation, demolition, extension, alteration, repair or renewal’. The demolition of the as-
constructed chimney at the Western end of the roof of the dwelling clearly constitutes ‘works’,
which is defined in Section 3(1} of the Act as including ‘any act or operation of construction,
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Section 5 Declaration - Planner’s Report continued

excavation, demolition, extension, alteration, repair or renewal’, and is it is clearly therefore
‘development’ within the meaning of the Act.

CONCLUSION:
Is development.

7.1 Exempted development

The next issue for consideration is whether or not the matter at hand is exempted
development. Section 2(1) of the Act defines ‘exempted development’ as having ‘the meaning
specified in section 4" of the Act (which relates to exempted development).

Section 4(3) of the Act states that exempted development either means development
specified in section 4(1) or development which is exempted development having regard to any
regulations under section 4(2).

| consider that the proposal comes within subsection (1) of section 4, i.e. the Regulations, and
not subsection (2).

Section 4(1)
Section 4(1)(h) of the Planning and Development Regulations relates to:

“development consisting of the carrying out of works for the maintenance, improvement or
other alteration of any structure, being works which affect only the interior of the structure or
which do not materially affect the external appearance of the structure so as to render the
appearance inconsistent with the character of the structure or of neighbouring structures”

In my opinion, the demolition of the Western chimney comes within the scope of section 4(1),
as it consists of minor works.

Section 4(2)
| do not consider that the proposal comes within the scope of section 4(2) of the Act.

Restrictions on exemption
| do not consider that any apply in this instance.

CONCLUSION
Is exempted development

8. ENVIRONMENTAL ASSESSMENT
I note the provisions of sections 4(4), 4(4A) and 177U(9) of the Act which state,
Section 4(4),

Notwithstanding paragraphs (a), (i), (ia) and (1) of subsection (1) and any regulations under
subsection (2), development shall not be exempted development if an environmental
impact assessment or an appropriate assessment of the development is required.

Section 4(4A)

Notwithstanding subsection (4), the Minister may make regulations prescribing
development or any class of development that is—
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Sectlon 5 Daclaration - Planher's Report continued

(a) authorised, or required to be guthorised by or under any statute (other than this Act)
whether by means of a licence, consent, approval or otherwise, and

fb} as respects which an environmental impact assessment or an appropriate assessment
is required,

to be exempted devefopmient.

Section 177U(9)

In deciding upon a declaration or a referral under section 5 of this Act a planning authority
or the Board, as the case may be, shall where appropriate, conduct a screening for
appropriate assessment in accordance with the provisions of this section.

8.1 Screening for Environmental Impact Assessment

Having regard to the contents of Article 103 and Schedule 7 of the Planning and Development
Regulations 2001, as-amended it is considered that the proposed development by reason of its
nature, scale and location would not be likely to have significant effects on the environment,
Accordingly it is considered that environmental impact assessment is not required.

8.2 Screening for Appropriate Assessment

The applicant has not submitted an appropriate assessment screening report. The relevant
European sites are the Cork Harbour SPA (site code 004030) and the Great Island Channel
CSAC (site code 001058). Having regard to the location of the proposed development site
relative to these European sites and related watercourses and to the:nature and scale of the
proposed development it is considered that the proposed development would not affect the
integrity of these European sites. Accordingly it is considered that appropriate assessment is
not required.

In view of the above and having regard to —

o Sections 2, 3, and 4 of the Planning and Development Act 2000 as amended, and
® Articles 6, 9 and 10 of the Pla nning and Development Regulations 2001 to 2018

The Planning Authority considers that —

The removal of one of the two chimneys at the Western end of the front elevation, at No. 2
Blackthorn Drive, Blackstone Bridge, Killeens, Cork City, IS DEVELOPMENT and IS EXEMPTED
DEVELOPMENT.

Helow 0 J 3o

Helen O Sullivan
Assistant Planner
6/10/2020.
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COMHAIRLE CATHRACH CHORCAI

l
CORK CITY COUNCIL 'QD"F on T
Ta s
Community, Culture & Placemaking Directorate, R-Phost/E-Mail planning@corkcity.ie M ()
Cork City Council, City Hall, Anglesea Street, Cork. Fon/Tel: 021-4924762

Lionra/Web: www.corkcity.ie J__ 5 [a@ { 22

SECTION 5 DECLARATION APPLICATION FORM
under Section 5 of the Planning & Development Acts 2000 {as amended)

1. POSTAL ADDRESS OF LAND OR STRUCTURE FOR WHICH DECLARATION IS SOUGHT
2 RLpcw7horN brue, Brocksrone BrRIDEE,
Kirreens, Cork =~ TRIVYLY

2. QUESTION/ DECLARATION DETAILS

PLEASE STATE THE SPECIFIC QUESTION FOR WHICH A DECLARATION IS SOUGHT:
Sample Question: Is the construction of a shed at No 1 Wall 5t, Cork development and if so, is it
exempted development?

Note: only works listed and described under this section will be assessed under the section 5 declaration.

j.%.--.[‘.’!ﬂ._-_f\&‘w\.uho.g -d a.--Ch&m ﬂt--__-.&.+-ﬁﬂm_dium_®KL‘éi.L---ﬁklﬂl‘&lblw
eRiclag . Willeonst (ori  T23VYe8 " development.
and ik oo AU Exooptel  #lavelepimoal .

ADDITIONAL DETAILS REGARDING QUESTION/ WORKS/ DEVELOPMENT:
(Use additional sheets if required).

LChunny la oo mﬁwf--- 3 ‘ kgcf 14 \/eﬂfw cm R

------------------------- — e
" Cambairle Cathrach Chorcal B

% Cork City Coundil
0.3.-07-_2020 -

7 Ecomomic
CArog “Qbfate

Lo e o S S AR TSI
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6.

Are you: aware of any enforcement proceedings connected to this site?
if so please supply details: “
0

L

Is this a Protected Structure or within the curtilage of a Protected Structure? w O

If yes, has a Declaration under Section 57 of the Planning & Development Act 20600 been
reguested or issued for the property by the Planning Authority? [

Was there previous relevant planning application/s on this site? D NoT 5w1g" b\ m\}w\,}(f .
If so please supply detuils:

Seo ;9'mmm;j (Pf\larlimko‘tv Nynbor, 016245 g0l 040 TTir

APPLICATION DETAILS

Answer the following if opplicable. Note: Floor areos ore measured from the inside of the external walls and
shau!d be indicated in square meters {sq. M)

(a Floor area of exastmg/pmposad structurejs

: ‘:'i'::? Yes |1  Nol]

if yes, please provide floor areas. {sq m)
. obtamed} : :
(c) if concermng a change of use of iand and i or butidmg(s), lease state the following: .
Ex;stmg/ previous use (please csrcle} Proposediexastmg use (piease cxrcle)
8. LEGAL INTEREST

f B. Other

Date: G f/w /202&7
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¢ The Planning Authority may require further information to be submitted to enable the aunthority to issue
the declaration.

e  The Planning Authority may request other person(s) other than the applicant to submit information on the
question which has arisen and on which the declaration is sought.

@  Any person issued with a declaration may on payment to An Bord Pleandla refer a-declaration for review
by the Board within'4 weels of the date of the issuing of the declaration.

o In the event that no declaration is issued by the Planning Authorily, any person who made a request may
on payment to the Board of such a fee as may be preseribed, refer the question for decision o the Board
within 4 weeks of the date that a declaration was due to be issued by the Planning Authority.

The opplication form and odvisory notes are non-statutory documents prepared by Cork City Council for the
purpose of advising s to the type information s normally required to enable the Planning Authority to issue a
declargtion under Section 5. This document does not purport to be a legol interpretation of the statutory
legislation nor does it stote to be a legol requirement under the Planning and Development Act 2000 as
armended, or Planning and Development Regulations 2001 os amended.

DATA PROTECTION: The use of the personal details of planning applicants, including for
marketing purposes, may be untawful under the Data Protection Act 1988-2003 and may result
in action by the Dala Protection Commissioner against the sender, including prosecution.
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