Comhamrie Cachrach Chorcag

Brian-MeCut

Cork City Councill

Halla na Cathrach City Hall
Corcaigh Cork
T12 T997 T12 7997

ehann
McCutchen Halley
Planning Consultants
6 Joyce House
Barrack Square
Ballincollig

24/10/18

c.c. George McLellan, Kilfoylan Limited
c.c Moscato Ltd c/o Meitheal Partners

RE: Section 5 Declaration Request for 27-29 Washington Street

Dear Sir/madam,

Regarding the above section 5 declaration request I wish to advise as follows:

(1)

)

In sofar as the applicant’s question relates to: whether the use of any of the floor space
outside the area outlined in blue on the approved ground floor plan (attached as
Appendix 2) as a separate bar would, or would not, be development and would, or
wotld not, be exempted development

And having regard to:

e  Sections 2, 3,4 and 5 of the Planning and Development Act 2000, as amended,

e  Article 10 of the Planning and Development Regulations 2001 as amended,

It is considered that the use is development and is not exempted development

In sofar as the applicant’s question relates to: whether the itse of any of the floor space
outside the area outlined in blue on the approved ground Sfoor plan (attached as
Appendix 2} to provide additional ancillary bar space for the permitted restaurant use
would, or would not, be development and would, or would not, be exempted
development, and based on the information supplied in this request and the fact that the

use is not currently operational, it is considered that there are too many variables and
uncertainties as to whether or not the use would or would not be development and
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would or would not be exempted development therefore the planning authority is not
able to determine this request for a declaration based on the question before it.

Regards,

Yo foctrart

Paul Hartnett

Assistant Staff Officer

Strategic Planning & Economic
Development Directorate




Comhairle Cachrach Chorcad

Cork City Council

Halla na Cathrach City Hall
Corcaigh Cork
T12 T997 T12 T997
——(George Mcl.ellan

Kilfoylan Vale Limited

6 Suffolk Street

Dublin 2

24/10/18

c.c. McCutcheon Halley
¢.c Moscato Ltd c¢/o Meitheal Partners

RE: Section 5 Declaration Request for 27-29 Washington Street

Dear Sir/madam,

Regarding the above section 5 declaration request I wish to advise as follows;

(1)

@

In sofar as the applicant’s question relates to: whether the use of any of the floor space
outside the area outlined in blue on the approved ground floor plan (attached as
Appendix 2) as a separate bar would, or would not, be development and would, or
would not, be exempted development

And having regard to:

e Sections 2, 3, 4 and 5 of the Planning and Development Act 2000, as amended,
e Article 10 of the Planning and Development Regulations 2001 as amended,

It is considered that the use is development and is not exempted development

In sofar as the applicant’s question relates to: whether the use of any of the floor space
outside the area outlined in blue on the approved ground floor plan (attached as
Appendix 2) to provide additional ancillary bar space for the permitted restaurant use
would, or would not, be development and would, or would not, be exempted
development, and based on the information supplied in this request and the fact that the
use is not currently operational, it is considered that there are too many variables and
uncertainties as to whether or not the use would or would not be development and
would or would not be exempted development therefore the planning authority is not
able to determine this request for a declaration based on the question before it.
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Regards,

S Joctrrl

Paul Hartnett

Assistant Staff Officer

Strategic Planning & Economic
Development Directorate




Combairle Cachrach Choreai  Cork City Councill

Halla na Cathrach City Hall
Corcaigh Cork
T12 T997 T12 T997
—Moscato Ltd

c/o Meitheal Partners

15 fr Mathew Quay

Cork

24/10/18

c.c. McCutcheon Halley
c.c Kilfoylan Itd

RE: Section 5 Declaration Request for 27-29 Washington Street

Dear Sir/madam,

Regarding the above section 5 declaration request I wish to advise as follows;

(1)  In sofar as the applicant’s question relates to: whether the use of any of the floor space
outside the area outlined in blue on the approved ground floor plan (attached as
Appendix 2) as a separate bar would, or would not, be development and would, or
would not, be exempted development

And having regard to:

o Sections 2, 3, 4 and 5 of the Planning and Development Act 2000, as amended,
e Article 10 of the Planning and Development Regulations 2001 as amended,

It is considered that the use is development and is not exempted development

(2) In sofar as the applicant’s question relates to: whether the use of any of the floor space
outside the area outlined in blue on the approved ground floor plan (attached as
Appendix 2) to provide additional ancillary bar space for the permitted restaurant use
would, or would not, be development and would, or would not be exempted
development, and based on the information supplied in this request and the fact that the
use is not currently operational, it is considered that there are too many variables and
uncertainties as to whether or not the use would or would not be development and
would or would not be exempted development therefore the planning authority is not
able to determine this request for a declaration based on the question before it.

Fén/Tel: 021~ 4924000 Gréasan/Web: www.corkcity.ie



Regards,

o] foctrrtls-

Paul Hartnett

Assistant Staff Officer

Strategic Planning & Economic
Development Directorate
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SECTION 5 DECLARATION — PLANNER’S REPORT

File Reference: R 489/18

Description:

Whether the use of any of the floor space outside the area outlined in blue on the
approved ground floor plan (attached as Appendix 2) as a separate bar or to provide
additional ancillary bar space for the permitted restaurant use would, or would not, be
development and would, or would not, be exempted development and that the use of
any of the floorspace outside the area outlined in blue as a separate bar or to provide
ancillary bar space for the restaurant use:

{a) Would be development as it would be a material change from the existing
and permitted use of the floorspace primarily as a restaurant

{b) Would not be exempted development as the change of use would
contravene Conditions 2 of the permissions granted under Planning
Register Ref. Nos. 16/38972 and 17/37662 and

(c) Would not be exempted development as change of use would be
inconsistent with the use specified by the applicant for the subject
floorspace in the extant permissions.

Applicant: Brian McCutcheon on behalf of Kmont Property Holdings Limited
Location: Former Rachel’s Restaurant, 27-29 Washington Street, Cork
Date: 23/10/2018

SUMMARY OF RECOMMENDATION

Various (see Section 3 of the report below)

This report should be read with the previous planner's report on file dated 27/09/2018.

1.

Further information was requested from the occupier and owner of the property under Section
5(2)(c) of the Act as follows:

A Section 5 Declaration request (under the Planning and Development Act 2000 (as amended)) has
been received by the planning authorily relating fo the former “Rachel's” restaurant at 27-29
Washington Street, Cork. Section 5 provides that if any question arises as to whal, in any particular
case, is or is not development or is or is not exempted development within the meaning of this Act,
any person may request in writing from the relevant planning authority a declaration on that question.

The question relates to whether the use of any of the floor space outside the area outfined in blue on
the approved ground floor plan as a separate bar or to provide additional ancillary bar space for the

permitted restaurant use would, or would not, be development and would, or would not, be exempted
devefopment.

Having regard fo the provisions of section 5(2)(c) of the Planning and Development Act 2000, as
amended, you are requested fo submit the following information to enable the planning authority to
issue the declaration on the question:

o Clarify if the development being carried out would comply with the relevant permissions for the
site (TP 16/36972 and TP 17/37662). In this regard full details should be submitfed regarding the
intended use i.e. extent of bar and restaurant use and works to the protected structure

Flease ensure that any information you submit is received by the planning authorily as expeditiously
as possible.




In accordance with section 5(2)(a) of the abovementioned Act, you will be issued with the declaration
on the question that has arisen and the main reasons and considerations on which the decision of the
planning authority is based.

Response to the request for further information:

Patrick O'Toole {Meitheal Design Partners Architects) on behalf of the occupier of the property
(Moscato Ltd.) responded to the request stating that: no unauthorised development is underway .or
envisaged, the change of use of the former “George Mills” premises is permitted under Planning Ref.
17/37662, a scheme of internal refurbishment is underway, increasing the aforementioned increase in
footprint and altering the décor to better reflect the operational move from “fine dining” to
“bistrofcasual” dining and that no conservation concerns arise as no material alteration of any aspect
of the architectural heritage is planning. In addition no additional signage other than that permitted
OCCUrs.

Question before the planning authority:

As outlined in the previous Planner's Report on file, the question related to: whether the use of any of
the floor space outside the area outlined in blue on the approved ground floor plan (attached as
Appendix 2) as a separate bar or to provide additional ancillary bar space for the permitted restaurant
use would, or would not, be development and would, or would not, be exempted development and
requests the planning authority to issue a declaration that the use of any of the floorspace outside the
area outlined in blue as a separate bar or to provide ancillary bar space for the restaurant use:

(d) Would be development as it would be a material change from the existing and permitted use of
the floorspace primarily as a restaurant

(e) Would not be exempted development as the change of use would contravene Conditions 2 of the
permissions granted under Planning Register Ref. Nos. 16/36972 and 17/37662 and

() Would not be exempted development as change of use would be inconsistent with the use
specified by the applicant for the subject floorspace in the extant permissions.

In effect two separate questions are being asked:

1.

The first question relates to: whether or not a separate bar outside the area outlined in blug would or
would not be development and would or would not be exempted development. Condition 2 of TP
16/36972 for the change of use of part of the ground floor from retail to restaurant/bar use, states
that: the use shall be restricted to a restaurant with ancillary bar in the area so indicated and the
premises shall not be used as a fast-food takeaway/restaurant. The bar area is clearly shown on the
fleor plan as an area to the rear of the property adjacent to Little Cross Street and Hanover Street.
Condition 2 of TP 17/37662 for the change of use of part of the ground floor (65sq.m) from office use
(formerly George Mills Solicitors) for inclusion in the permitted restaurant and ancillary bar premises -
65sq.m. and change of use of part of the first floor (112sq.m) from office use (formerly George Mills
Solicitors) to restaurant and ancillary bar use supporting the permitted ground floor restaurant and
ancillary bar (16/36972), also states that: the use shall be restricted to a restaurant with ancillary bar
in the area so indicated and the premises shall not be used as a fast-food takeaway/restaurant. A
separate bar outside the area outlined in blue would materially contravene these conditions. As
outlined in Article 10 {1) (b) of the Planning and Desvslopment Regulations 2001 (as amended):
Development which consists of a change of use within any one of the classes of use specified in Part
4 of Schedule 2, shall be exempted development for the purposes of the Act, provided that the
development, if carried out would not — contravene a condition attached to a permission under the
Act. The use of the area outside of that outlined as.a separate bar would therefore be development
and would not be exempted development.

The second question relates to: whether or not the use of the floor space outside the area outlined in
blue to provide additional ancillary bar space for the permitted restaurant use would or would not be
development and would or would not be exempted development. It is considered that this question
contains too many variables and uncertainties in terms of materiality and whether or not a purported
use, which is not operational, would or would not be development and would or would not be
exempted development, and therefore cannot be determined. This relates to a matter of either



ot

(1)

(2)

compliance with & planning permission and/or its conditions or is a matter of planning enforcement.
The planning authority is essentially not in a position to answer this question, as although the
occupier states that the refurbishment works are to better reflect the operational move from “fine
dining” to "bistro/casual” dining, which does not appear to imply a material change of use, the
premises is not operational at present and this cannot therefore be effectively determined.

4. CONCLUSION AND RECOMMENDATION

In sofar as the applicant’s question relates to: whether the use of any of the floor space outside the
area outlined in blue on the approved ground floor plan (attached as Appendix 2) as a separate bar
would, or would not, be development and would, or would not, be exempted devefopment

And having regard to:
*  Sections 2, 3, 4 and 5 of the Planning and Development Act 2000, as amended,
¢ Article 10 of the Planning and Development Regulatioris 2001 as amehded,

It is considered that the use is development and is not exempted development

In sofar as the applicant’s question relates to: whether the use of any of the floor space outside the
area outlined in blue on the approved ground floor plan (atfached as Appendix 2) to provide additional
ancillary bar space for the permitted restaurant use would, or would not, be devefopment and would, or
wotld not, be exempled development, and based on the information supplied in this request and the
fact that the use is not currently operational, it is considered that there are too many variables and
uncertainties as to whether or not the use would or would not be development and would or would not
be exempted development therefore the planning authority is not able to determine this request
for a declaration based on the question before It.

Note: Please notify all relevant parties: Brian McCutcheon on behalf of Kmont Property Holdings,
Meitheal Partners on behalf of Moscato Ltd.* and George McLellan {Kilfoylan Ltd.)

*{Paul Montgomery is no longer party to any Moscato matters)
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| Mr. Paul Hartnett

! Strategic Planning and Economic Development Directorate
City Hall

Anglesea Street

Cork

2™ October, 2018

Our ref. 17212/17212-let-010/POT/AB

Dear Mr. Hartnett,

T Re: Section 5 Declaration Request for 27 - 29 Washington Street.
We are in receipt of your letter dated 27" September, 2018.

Thank you for the advice therein and for the opportunity to respond.

My client is aggrieved at same and requests that you consider the commercial nature
1 of the declaration request and the vexatious motivation for same.

| My client is happy to instruct us to respond on his behalf in this instance, but should
l further such declaration requests arise, the question of costs must be addressed. We
| will advise the Council of the advancement of civil action should same ensue to allow
] you better assess further frivolous or vexatious correspondence.

We clarify matters as follows;

° We act for Moscato Ltd. Mr. Paul Montgomery is no longer party to any
Moscato matters and further correspondence should be addressed to Moscato
! Ltd. ¢/o this office, or to their registered address, 28 Washington Street, Cork.

o The premises, as permitted under planning ref. 16/36972, and as extended by
! planning ref. 17/37662 enjoys permission for a restaurant and ancillary bar.

° Works are currently underway at the premises to alter the internal design of
the premises and to occupy the ground floor space referred to in planning
permission ref, 17/37662.

\ ° The works involve internal decorative and minor layout changes. No material
impacts on any heritage aspect of the Protected Structure arise.
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° The works are the subject of a current application for a Fire Safety Certificate
to Cork City Council, and are being procured on foot of a 7 Day
Commencement Notice lodged with the Council. The requirement for the Fire

[ Safety Certificate arises primarily as a result of occupying the modest

increased ground floor permitted under planning ref. 17/37662.

° A drawing confirming the consolidated restaurant and ancillary bar ground
| ) ) floor is enclosed for your attention:.

I To conclude;

o No unauthorised development is underway or envisaged.

° The change-of-use of the former “George Mills” premises is permitted under
planning ref, 17/37662.

o A scheme of internal refurbishment is underway to occupy the
aforementioned increase in footprint and to alter the décor to better reflect
the operational move from “fine-dining” to “bistro/casual” dining.

° No conservation concerns arise — no material alternation of any aspect of the

l

l

S

| architectural heritage is planned. No additional signage other than that

permitted occurs.

| trust that this clarifies and concludes the matter.

Yours sincerely,

1 Patrick O Toole, MRIAI

|
[
; | PG st
|

Meitheal Design Partners
15 Fr. Mathew Quay, Cork T12X OPR
0214226090 | www.mdparchitectsie | studio@mdparchitects.ie
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Comhamrle Cachrach Chorcai  Cork City Councill

Halla na Cathrach City Hall
Corcaigh Cork
T12 T997 T12 T997

Brian McCutcheon
McCutcheon Halley
6 Joyce House
Barrack Square
Ballincollig

27/09/2018

RE: R489/18 Section 5 Declaration Request for 27-29 Washington Street

Dear Sir/Madam,

Please see attached correspondence sent to both the owner and occupier of the above

property, seeking further information following your section 5 declaration request received
by this office on 27/08/2018

Regards,

o] Jectert-

Paul Hartnett

Assistant Staff Officer

Strategic Planning & Economic
Development Directorate
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Comhairle Cachrach Chorcai  Cork City Council

Halla na Cathrach City Hall
Corcaigh Cork
T12 T9g97 T12 T997
Paul Montgomery
Moscato Ltd
28 Washington Street
Cork
27/09/2018

¢.c. George McLellan, Kilfoylan Limited
¢.c Brian McCutcheon, McCutchen Halley Planning Consultants

RE: Section 5 Declaration Request for 27-29 Washington Street
Dear Sir/madam,

A Section 5 Declaration request (under the Planning and Development Act 2000 (as
amended)) has been received by the planning authority relating to the former “Rachel’s”
restaurant at 27-29 Washington Street, Cork. Section 5 provides that if any question arises as
to what, in any particular case, is or is not development or is or is not exempted development
within the meaning of this Act, any person may request in writing from the relevant planning
authority a declaration on that-question.

The question relates to whether the use of any of the floor space outside the area outlined in
blue on the approved ground floor plan as a separate bar or to provide additional ancillary bar
space for the permitted restaurant use would, or would not, be development and would, or
would not, be exempted development.

Having regard to the provisions of section 5(2){c) of the Planning and Development Act
2000, as amended, you are requested to submit the following information to enable the
planning authority to issue the declaration on the question:

o Clarify if the development being carried out would comply with the relevant
permissions for the site (TP 16/36972 and TP 17/37662). In this regard full details
should be submitted regarding the intended use i.e. extent of bar and restaurant
use and works to the protected structure

Please ensure that any information you submit is received by the planning authority as
expeditiously as possible.

Fon/Tek 021- 4924000 Gréasan/Web: www.corkcity.ie



In accordance with section 5(2)(a) of the abovementioned Act, you will be issued with the
declaration on the question that has arisen and the main reasons and considerations on which
the decision of the planning authority is based.

Regards,

o Joctnnt

Paul Hartnett

Assistant Staff Officer

Strategic Planning & Economic
Development Directorate



Comhamie Cachrach Chorcai  Cork City Council

Halla na Cathrach City Hall
Corcaigh Cork
T12 T997 T12 T997

George McLellan,

Kilfoylan Vale Limited

6 Suffolk Street \

Dublin 2 "

27/09/2018

c¢.c. Paul Montgomery, Moscato Ltd
¢.c Brian McCutcheon, McCutchen Halley Planning Consultants

RE: Section S Declaration Request for 27-29 Washington Street

Dear Sir/Madam,

A Section 5 Declaration request (under the Planning and Development Act 2000 (as
amended)) has been received by the planning authority relating to the former “Rachel’s”
restaurant at 27-29 Washington Street, Cork. Section 5 provides that if any question arises as
to what, in any particular case, is or is not development or is or is not exempted development

within the meaning of this Act, any person may request in writing from the relevant planning
authority a declaration on that question.

The question relates to whether the use of any of the floor space outside the area outlined in
blue on the approved ground floor plan as a separate bar or to provide additional ancillary bar
space for the permitted restaurant use would, or would not, be development and would, or
would not, be exempted development.

Having regard to the provisions of section 5(2)(c) of the Planning and Development Act
2000, as amended, you are requested to submit the following information to enable the
planning authority to issue the declaration on the question:

o Clarify if the development being carried out would comply with the relevant
permissions for the site (TP 16/36972 and TP 17/37662). In this regard full details
should be submitted regarding the intended use i.e. extent of bar and restaurant
use and works to the protected structure
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In accordance with section 5(2)(a) of the abovementioned Act, you will be issued with the
declaration on the question that has arisen and the main reasons and considerations on which.
the decision of the planning authority is based.

Regards,

Paul Hartnett ¢
Assistant Staff Officer

Strategic Planning & Economic

Development Directorate



SECTION 5 DECLARATION - PLANNER’S REPORT

File Reference: R 489/18

Description: Whether the use of any of the floor space outside the area outlined in
blue on the approved ground floor plan (attached as Appendix 2) as a
separate bar or to provide additional ancillary bar space for the
permitted restaurant use would, or would not, be development and
would, or would nect, be exempted development

Applicant: Brian McCutchecn on behalf of Kmont Property Holdings Limited
Location: Former Rachel's Restaurant, 27-29 Washington Street, Cork
Date: 27/09/2018

SUMMARY OF RECOMMENDATION
Request further information

PURPOSE OF REPORT

Under Section 5 of the Planning and Development Act, 2000 {as amended), if any question arises as to what,
in any particular case, is or is not development and is or is not exempted development within the meaning of
the Act, any person may, on payment of the prescribed fee, request in writing from the relevant planning
authority a declaration on that question, and that person shall provide fo the planning authority any
information necessary to enable the authority to make its decision on the matter.

DESCRIPTION OF SITE

The subject site is located at the southern side of Washington Street and forms part of the block with Liitle
Cross Street to the east and Hanover Street to the south. There is an existing, three-storey building located
on site. Nos. 27-29 are protected structures and are located within the North Main Street Architectural
Conservation Area. The site includes the former Rachel’s Restaurant which is now closed and part of the first
floor area.

STATUTORY PROVISIONS
The exemption status of the subject works and use is appropriately assessed by the following provisions:

o Section 3(1) of the Planning and Development Act, 2000 (as amended) (“the Act”) establishas that
development means “except where the context otherwise requires, the carrying out of any works on, in,
over or under land or the making of any material change in the use of any structures or other land.”

s Section 2(1) of the Act establishes that works “includes any act or operation of construction, excavation,
demolition, extension, alteration, repair or renewal and, in relation to a protected structure or proposed
protected structure, includes any act or operation involving the application or removal of plaster, paint,
wallpaper, tiles or other material to or from the surfaces of the interior or exterior of a structure.”

s Section 4(1)(h) establishes that “The following shall be exempted developments for the purposes of this
Act.... development cohsisting of the carrying out of works for the maintenance, improvement or other
alteration of any structure, being works which affect only the interior of the structure or which do not
materially affect the external appearance of the structure so as to render the appearance inconsistent
with the character of the structure or of neighbouring structures;

o Section 57(1) states that the carrying out of works to a protected structure would only be exempted
development under Section 4(1)(h) if those works would not materially affect the character of (a) the
structure, or (b} any element of the structure which contributes to its special architectural, historical,
archaeological, artistic, cultural, scientific, social or technical interest.

o Section 4(2) of the Act provides that the Minister may make regulations that provide for exempted
development.



e Article 6(1) of the Planning and Development Regulations, 2001 (as amended) (“the Regulations”)
establishes thai, subject to other specified eonditions and limitations, classes of development specified in
Schedule 2, Part 1 of the Regulations constitute exempted development.

Restrictions on exemption

e Article 9 of the Regulations

- Avrticle 9(1)(a)i)

Development to which article 6 relates shall not be exempted development for the purposes of the Act if
the carrying out of such development would contravene a condition attached to a permission under the
Act or be inconsistent with any use specified in a permission under the Act

¢ Article 10 of the Regulations
- Article 10(1)

Development which consists of a change of use within any one of the classes of use specified in Part
4 of Schedule 2, shall be exempted development for the purposes of the Act, provided that the
development, if carried out would not—
(a} involve the carrying out of any works other than works which are exempted development,
(b) contravene a condition attached to a permission under the Act,
(c) be inconsistent with any use specified or included in such a permission, or
(d) be a development where the existing use is an unauthorised use, save where such change of use
consists of the resumption of a.use which is not unauthorised and which has not been abandoned.

PLANNING HISTORY

17137662

16/36972

12/35180

10/34635

Assessment

Permission granted for retention for the as constructed extension to the permitted restaurant
and ancillary bar premises known as Rachel's Restaurant (Ref: 16/36972). This comprises an
increase in gross floor area of 21sq.m. Planning Permission is being sought for the following:
1) the change of use of part of the ground floor (65sq.m) from office use (formerly George
Mills Solicitors) for inclusion in the permitted restaurant and ancillary bar premises - 65sg.m.
2) change of use of part of the first floor (112sq.m) from office use (formerly George Mills
Solicitors) to restaurant and ancillary bar use supporting the permitted ground floor restaurant
and ancillafy bar (16/36972). 3) minor elevational changes & 4) connections to all relevant
services. The proposed works will be carried out to a protected structure PS 1086/1097.

Permission granted for a development at 27-29 Washington Street, Cork City. The
development will comprise of the following: 1) the change of use of part of the ground floor
from retail to restaurant/bar use, 2) increase the width of the existing side door to the east
elevation, 3) the removal of a window and the formation of a new door to the south elevation,
4) the provision of extract ducting to the rear, 5) connections to all relevant services & 6)
provision of ancillary signage. The proposed works will be carried-out to a protected structure
PS 1096/1097.

Permission granted for change of use of part of ground floor of 27 - 29 Washington Street,
Cork, a Protected Structure, from previous use as retail to coffee shop and private members
club, incorporating gaming and leisure, and for internal alterations.

Permission refused for change of use of part of the ground floor of 27- 29 Washington Street,
Cork being a protected structure, from retail to gaming and leisure, incorporating a Private
Members Club and for internal alterations.

A request for a Section 5 declaration is being made by Brian McCutcheon (McCutcheon Halley Chartered
Planning Consultants) on behalf of Kmont Property Holdings Limited of 24-26 Washington Street in relation to
a property at 27-29 Washington Street. As this is a third party reguest, by a person or party who is not the
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owner of the land in question, it is recommended that the owner and occupier of the fand be requested under
Section 5(2)(c) of the Act to submit any information that may be relevant for the planning authority to issue
the declaration.*

The question on which the declaration is sought relates to the following: whether the use of any of the floor
space outside the area outlined in blue on the approved ground floor pian (attached as Appendix 2) as a
separate bar or to provide additional ancillary bar space for the permitted restaurant use would, or would not,
be development and would, or would not, be exempted development. The applicant states that it has been
advised that the developers intend to reopen the premises as a pub/restaurant where the sale of food is
ancillary to the primary use for the sale of alcoho! and as a result, the floorspace allocated for bar use would
extend well beyond the area demarcated as part of permission reference numbers: 16/36972 and 17/37662.

Condition 2 of TP 16/36972 for the change of use of part of the ground floor from retail to restaurant/bar use,
states that. the use shall be restricted to a restaurant with ancillary bar in the area so indicated and the
premises shall not be used as a fast-food takeaway/restaurant. The bar area is clearly shown on the floor plan
as an area to the rear of the property adjacent to Little Cross Street and Hanover Street,

Condition 2 of TP 17/37662 for the change of use of part of the ground floor (65sq.m) from office use
{formerly George Mills Solicitors) for inclusion in the permitted restaurant and ancillary bar premises - 685sq.m.
and change of use of part of the first floor (112sq.m) from office use (formerly George Mills Solicitors) to
restaurant and ancillary bar use supporting the permitted ground floor restaurant and ancillary bar (16/36972),
also states that: the use shall be restricted to a restaurant with ancillary bar in the area so indicated and the
premises shalf not be used as a fast-food takeaway/restaurant.

It was evident on the day of the site visit (26/09/18) that works were being carried out within the premises,
however the extent of which is unclear. It is also unclear what the developer intends the premises to be used
for when it re-opens. Condition 5 of TP 17/37662 (if this relates to the work being undertaken) requires the
works be supervised by an experienced registered architect/conservation consultant. it is unclear is this is the
case. Section 57(1) of the Act also states that the carrying out of works to a protected structure would only be
exempted development under Section 4(1)(h) if those works would not materially affect the character of (a)
the structure, or (b) any element of the structure which contributes to its special architectural, historical,
archaeological, artistic, cultural, scientific, social or technical interest. The developer should be requested to
clarify the extent of the works being carried out, whether this relates to the permission granted under TP
17/37682 or if additional works are being carried out outside the scope of this.

The developer should also be requested to clarify the intended use of the premises and whether it falls within
the scope of the permitted development on site (TPs 16/36972 and 17/37662) with regard to restaurant use
and the extent of the bar area,

Recommendation
Request further information under Section 5(2)(c) of the Act as follows:

Please write to the occupier of the property (Paul Montgomery, Moscato Limited, 28 Washington Street, Cork)
and the owner of the property (George McLellan, Kilfoylan Vale Limited, 6 Suffolk Street, Dublin 2), and send

a copy to: Brian McCutcheon, McCutcheon Halley, 6 Joyce House, Barrack Square, Ballincollig Co. Cork as
follows:

A Section 5 Declaration request (under the Planning and Development Act 2000 (as amended)) has
been received by the planning authorily relating to the former “Rachel’s” restaurant at 27-29
Washington Streel, Cork. Section § provides that if any question arises as to what, in any particular
case, is or is not development or is or is not exempted development within the meaning of this Act,
any person may request in writing from the relevant planning authority a declaration on that question.

The question relates to whether the use of any of the floor space outside the area outlined in blue on
the approved ground floor plan as a separate bar or to provide additional ancillary bar space for the
permitted restaurant use would, or would not, be development and would, or would not, be exempted
development.



Having regard to the provisions of section 5(2)(c) of the Planpiing and Development Act 2000, as
amended, you are requested to submit the following informatibn to enable the planning authority to
issue the declaration on the question:

o Clarify if the development being carried out would coniply with the refevant permissions for the
site (TP 16/36972 and TP 17/37662). In this regard fufl details should be subrnitted regarding the
intended use i.e. extent of bar and restaurant use and works to the protected structure

Please ensure that any information you submit is received by the planning authority as expeditiously
as possible.

In accordance with section 5(2)(a) of the abovementioned Act, you will be issued with the declaration

on the question that has arisen and the main reasons and considerations on which the decision of the
planning authority is based.

Brigh Ryan \
Acting|Executive'Planner
L nAnuA(5ET)
27 on-01%

# While the provisions of the Act are clear in that “any person” may request a section 5 declaration from a
planning authority (subject to certain requirements such as the payment of the fee, efc), and that the planning
authority is fully entitled to process and determine a section 5 declaration application in these circumstances
subject to notifying the person who made the request and the owner and occupier of the land in question of its
decision, regard must be had to the principle of “audi alferam partem” (Latin for ‘hear the other side’).

This was highlighted in a case refating to a section 5 declaration issued in 2011 by the planning authority
under reference R 298/11, where the declaration was requested by a person who had no legal interest in the
affected property.

It is now understood that, notwithstanding the provisions of section 5 of the Act, the owner and occupier of
lands that are the subject of a section 5 declaration request where the request was made by another person
or party should be notified and afforded an opportunity to make submissions or observations to the planning
authority before a decision is made on the request.

Under the most recent planning application for this site (TP 17/37662), the occupier appears to be: Paul
Montgomery of Moscato Limited, 28 Washington Street, Cork. The owner appears to be: George McLellan
(Director), Kilfoylan Vale Limited, 6 Suffolk Street, Dublin 2.
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The Seéretary

27 August 2018
Plannlng Department
Cork City Council 275
City hall
Re: Request for a Declaration under Section 5 of the Planning and Development Act, 2000 (as

amended. Proposed Alterations to and Change of Use of the former Rachel’s Restaurant at
27-29 Washington Street, Cork

Dear Sir/Madam,

We act for Kmont Property Holdings Limited of 24-26 Washington Street, Cork and submit on their behalf this
request for a Declaration under Section 5 of the Planning and Development Act, 2000 (as amended). We
enclose the statutory fee of €80.,

The Declaration is sought in relation to the property at 27—29 Washington Street, Cork which is outiined in red
on the map which attached as Appendix 1. According to the most recent planning application on the site, the
property is owned by Kilfoylan Vale Ltd of 27 Floor, 6 Suffolk Street, Dublin 2 and is occupied by Moscato Ltd.
of 28 Washington Street, Cork, trading as Rachel's Restaurant. The restaurant is no longer in operation and
there are significant works in progress which we believe may be outside the scope of the extant permissions
on the site. We also believe that the works are being carried out to facilitate a material change of use which
would also be outside the scope of the extant permissions.

Recent Planning History

e  Planning permission was refused to Kilfoylan Vale Ltd under Planning Register Ref. No. 10/34635 and
PL 28.238363 for internal alterations and change of use from retail to gaming and leisure.

e Planning permission was granted to Kilfoylan Vale Ltd under Planning Register Ref. No. 12/35180 for
internal alterations and a temporary (3 year) change of use from retail to coffee shop and private
members club (incorporating gaming and leisure).

o Planning permission was granted to Kilfoylan Vale Ltd. under Planning Register Ref. No.16/36972 for
alterations and change of use from retail to restaurant/bar use.

¢ Planning permission was granted to Moscato Ltd under Planning Register Ref. No.17/37662 for
retention of an extension to the permitted restaurant and ancillary bar and for alterations and change

of use from offices to restaurant and ancillary bar use to support the restaurant and ancillary bar
permitted under 16/36972

www.mhplanning.ie

Also in DUBLIN CORK

Kseston House, Arran Court 6 Joyce House, Barmack Square

Artan Quay, Gublin 7 Ballincollig, Co. Cark

eCutcheon Halley ks a limited pa:lnershlp registered under the limited Partnerships Act, bﬁ? K271 P31 YX97
1907, registration no. 1P512. Registered in treland No. 326490, Registered office: § Joyce

House, Barrack Square, Ballincallig, Co. Cork. Ditectors: Brian McCulchean, BA{Ecun} DiptP T +353 (0) 1 804 4477 T. +353(0)21 420 8710

DipGIS MIPt {Chairman). Tom Halley, BA{hod), MRUP BS¢ ARCH(Hons) Cest. Civil Eng. MiPY, [
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The permission granted under 12/35180 was not implemented and expired in June 2017. The permission
granted under 16/36972 was implemented in full as the restaurant operated for more than a year. We have
been advised that the permission granted under 17/37662 was only implemented to the extent that it included
retention of an unauthorised extension to the kitchen.

As there are no further extant permissions on the site, the ongoing works, and the intended use of the ground
floor of the premises, must fully comply with the conditions, plans and particulars of the permission granted
under 16/36972.

Planning Policy Framework

The site is located in the City Centre Retail Area (CCRA). The existing building is a protected structure (RPS
1096 and 1097) and the site is located within the North Main Street Architectural Conservation Area (ACA).

Land Use Zoning Objective Z01 states that it is an objective of the CCRA “to provide for the protection,
upgrading and expansion of retailing, in particular higher order comparison retailing, as welf as.a range of other
supporting uses in the City Cenire retail area”

Paragraph 15.7 explains that retailing is prioritised in this area but not to the exclusion of other land use types
such as residential, hote!, office and cultural and leisure facilities, which complement the retail function of the
CCRA and promote vibrancy in the City Centre.

Objective 13.8, which sets out the policy on Leisure and Entertainment Uses, states that:

The City Council will support the development of feisure and entertainment facilities such as
restaurants, public houses, music and dance venues, visifor attractions and other leisure facilities in
the City Centre to facilitate the needs of residents and visitors and contribute to the vibrancy of the
area. Applications for new development will be treated on merit but discouraged in areas where
conflicts with established residents are likely to arise. The Cork City Council will control location, size
and activities of entertainment uses that are likely to attract large numbers in order to safeguard
residential amenity, environmental quality and the established character of parts of the Cify Centre.

Within the category of leisure and entertainment uses, the City Plan makes a distinction between the planning
assessment of cafes/restaurants and pubs/night clubs.

Paragraph 16.82 states that

The positive contribution of cafés and restaurants and the clusters of such uses fo the vitality of the
city is recognised. The following (but not limited to) shalf be considered in assessing applications for
cafés/restaurants:

o The effect of fumes, hours of operation, and general disturbance on nearby amenities and
residents;

o Traffic implications resulting from the proposed development including any parking
requirements;

s Wasle storage facilities;

* Adequate and safe delivery areas;

o Any proposed advertising/lighting is suitable and unobtrusive. Any advertising/signage should
be removed on the cessation of operation of the business.

BmsiE: \icCutcheon Halley
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Paragraph 16.96 states that:

Public houses and night clubs etc play an important role in the city providing a night-time use which
adds to the atfractiveness of the city. The City Council’s approach fo such developmenis in the City
Centre and Docklands is outlined in Chapter 13. (Objective 13.8 Leisure and Enterfainment Uses.)
Cork City Council shall ensure afl applications for new or extensions of existing uses such as public
houses, other licensed premises, nighlciubs, disco-bars and dance floors protect residential and
visuaf amenity. They will not be permitted in residential areas. An over-predominance of these uses
in any particular area, whether through redevelopment, refurbishment or extension will not be
permitted. In applications for such developments the onus will be on the applicant to demonstrate
that the proposed new entertainment use, an extension to an existing entertainment use or variation
in opening hours would not cause harm to residential or adjoining amenity, environmental quality or
the established character and function of the area (emphasis added).

implementation of the Policy Framework in the Extant Permissions

This policy framework was implemented in the permissions granted under 16/36972 and 17/37662 by making
a clear distinction between the primary use of the premises as a restaurant and the ancillary use as a bar.
This was achieved by specifying that the bar shall be ancillary to the restaurant and shall be confined to a
designated area of the floorplan.

The Planners Report of 07/09/2016 on 16/37662 noted that:

“No defailed information has been submitted with the application regarding the lype of restaurant
proposed, the extent of the bar area and whether or not this is ancillary to the restaurant use, With
regard to policy on café/restaurants and public houses set out in the Development Plan (paragraphs
16.82 and 16.96 and Objective 13.8); further details are required to clarify the exact nafure of the use.
The extent of the bar proposed should be clarified in order fo prevent the development of a super-
pub or nightciub and a fast food restaurant, of which there is already an excessive concentration on
Washington Street, would be contrary to the provisions of the Development Plan in this regard”.

The applicant was therefore requested to submit full details of the type of restaurant/bar proposed including
the extent of the bar area proposed (which was fo be clearly delineated and shown on the floor plan) and to
clarify whether or not the bar use would be ancillary to the restaurant.

In response the applicant submitted the floor plan which is attached as Appendix 2. This shows that the
bar/lounge/waiting area is to be confined to the area measuring 75m? which is-outlined in blue in the south
east corner of the premises. The applicants cover letter also confirmed that the premises would be operated
as a 120-seat casualffine dining restaurant and that "the bar/lounge will operate as an ancillary entity to that
of the restaurant”.

The Planner’s Report on the further information noted that:

"the bar/ounge/wailing area has been increased slightly from what was previously shown, however
the changes are not considered materially significant in this regard and are acceptable”.

Permission was therefore recommended subject to a condition (no. 2) which specified that “the use shall be
restricted fo a restaurant with ancillary bar in the area so indicated on the plans and particulars”.

Under Planning Register Ref. No.17/37662, an application was made to extend the permitted restaurant and
ancillary bar at ground and first floor level by changing the use of the former offices of George Mills Solicitors.
At ground floor level the development was described as a change of use from offices for inclusion in the

|3
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permitted restaurant and ancillary bar premises (16/36972). At first floor level the development was
described as the change of use from office to restaurant and ancillary bar use supporting the permitted
ground floor restaurant and ancillary bar (16/36972).

The permission granted under 17/37662 is subject to-a condition (no. 2) which specifies that “the use shall be
restricted to a restaurant with ancillary bar in the area so indicated on the plans and particulars”. As the change
of use proposed under 17/37662 was described as being for inclusion in, and in support of, the restaurant and
ancillary bar permitted under 16/36972 and, further, as there is no additional area specifically designated as
an ancillary bar within the drawings submitted under 17/37662, Condition 2 of 17/37662 can only be interpreted
to mean that any ancillary bar use provided for the restaurant as extended under 17/37662 is confined to the
area indicated on the plans and particulars approved under 16/36972,

The Question on Which the Declaration is Sought

A planning issue has arisen in relation to the ongoing alterations and change of use of the premises for which
permissions were granted by Cork City Council under Planning Register Ref. Nos. 16/36972 and 17/37662.
We have been advised that the developers intend to reopen the premises as a pub/restaurant where the sale
of food is ancillary to the primary use for the sale of alcohol. As a result, the fioorspace allocated for bar use
will extend well beyond the area demarcated on the extant permissions.

The question on which the Section 5 Declaration is sought is whether the use of any of the floorspace outside

the area outlined in blue on the approved ground floor plan (attached as Appendix 2) as a separate bar orto
provide additional ancillary bar space for the permitied restaurant use would, or would not, be development

e, i

and would, or would not, be exempted development.

We request the Planning Authority to issue a Declaration that the use of any of the floorspace outside the area
outlined in blue as a separate bar or to provide additional ancillary bar space for the restaurant use:

(a) would be development as it would be a material change from the existing and permitted use of that
floorspace primarily as a restaurant;

(b) would not be exempted development as the change of use would contravene Conditions 2 of the
permissions granted under Planning Register Ref. Nos. 16/36972 and 17/37662; and

(c) would not be exempted development as change of use would be inconsistent with the use specified
by the applicant for the subject floorspace in the extant permissions.

Planning Assessment

There are two key issues to be addressed in considering the question on which the Declaration is sought:

1. s the change of use material?
2. Could the change of use be exempt under the Planning Act or Regulations?

Materiality

The test of the "materiality” of a change of use is addressed in the judgements of Barron J. in McMahon v
Dubfin Corporation and Galway Couniy Council v Lackagh Rock Lid. These cases established that there are
two criteria:

(i) whether the essential character of the use has changed; and
(i whether the change of use has any effects on the environment of the site.

SBEE McCutcheon Halley
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It is clear from the planning reports on the previous applications on the site that each application was subject
to careful assessment of the precise nature of the use. In the case of 10/34635 permission was refused by An
Bord Pleanala change of use from retail to gaming and leisure on the grounds that the nature of the proposed
development would seriously injure the vitality and viability of the City Centre. A subsequent application under
12/35180 for a mix of coffee shop and gaming and leisure uses was granted a temporary permission. This
demonstrates that what might appear to be a relatively minor shift in the range of activities can have a
significant change in the nature of the overall use from a planning viewpoint.

We have already referred to the Planning Authority's assessment of the response to the request for further
information on 16/36972 where the Planning Officer considered the potential impact of a slight increase in the
barflounge/waiting area. This confirms that, where a property is used for a mix of restaurant and bar uses,
any change in the balance between the restaurant and bar uses could change the essential nature of the
development from a planning viewpoint.

In regard to the subject property, we have been advised that the ongoing works may be designed to facilitate
not only a significant increase in the floorspace allocated to the ancillary bar use but also the replacement of
the primary restaurant use by "an old-style pub” with an ancillary restaurant use

The second criterion in regard to materiality is whether the change of use would have planning consequences
beyond the boundary of the site. In our opinion the potential implications of a change of use from a restaurant
with an ancillary bar to an old-style pub with an ancillary restaurant are:

(i) extension of opening hours;

(ii) increased use of amplified music:

(iii) increasing dominance of pub/nightclubs in this area;

(iv) increasing proliferation of advertising and signage with a detrimental effect on the Protected

Structures and the Architectural Conservation Area.

It is important to emphasise that what is at issue in considering the request for a Section 5 Declaration is not
whether a change of the balance of the permitted uses should or should not be permitted but whether the
change may be implemented as exempted development without any assessment of:

(a) compliance with the City Development Plan;
(b} impact on the character of the Protected Structures; and
{c) impact on the amenities of adjacent properties.

In this submission, we are not arguing that that there should be no change in the balance of the permitted uses
but rather that any change in the balance of uses should be subject to an appropriate level of assessment
through the planning application process.

Restrictions on Exemptions

Article 10(1) of Part 2 of the Planning and Development Regulations 2001 (as amended)! provides that
development which consists of a change of use within any one of the classes of use specified in Part 4 of
Schedule 2 shall be exempted development provided the development would not:

{a) Involve the carrying out of any works other than works which are exempted,
(b) Contravene a condition attached to a permission under the Act,

(c) Be inconsistent with any use specified or included in such a permission, or

' Hereafter referred to as ‘the Planning Regulations’

¥ 5
sseE: McCutcheon Halley |
='=g§,. % CHARTERED PLARNING COMSUITANTS



(d) Be a development where the existing use is an unauthorised use, save where such change of
use consists of the resumption of a use which is not unauthorised, and which has not been
abandoned”,

Article 10 does not actually apply in this case because none of the classes of use in Part 4 of Schedule 2
include restaurants or bars. However, it should be noted that, even if the proposal involved a change within
one of the classes of use it would not be exempt for the following reasons:

(a} Non-exempted status_of the works

Section 4(1)(h) of the Planning and Development Act, 2000 (as amended)* exempts

“development consisting of the carrying out of works for the maintenance, improvement or other
alteration of any structure, being works which affect only the interior of the structure or which do not
materialfly affect the external appearance of the structure so as fo render the appearance inconsistent
with the character of the structure or of neighbouring structures”

This exemption would normally be used to cover the internal fit-out and the alterations to the shop front
and signage which would usually be required to facilitate the change of use of premises from one type of
restaurant to another. However, in this case the building is a protected structure and Section 57(1) of the
Planning Act states that the carrying out of works to a protected structure would only be exempted
development under Section 4(1)(h) if those works would not materially affect the character of the siructure
or any element of the sfructure that contributes to its special interest.

That fact that the alterations required for the previous use as Rachel's Restaurant were permitted by the
Planning Authority does not mean that further alterations can be carried out without permission. In our
opinion no works should be carried out to a protected structure without seeking a Declaration under Section
57(2) of the Planning Act.

(b) Contravention of planning conditions

As previously noted, Conditions 2 of the permissions granted under Register Ref. Nos. 16/36972 and
17/37662 require that “the use shall be restricted to a restaurant with ancillary bar in the area so indicated
on the plans and particulars’. Any alteration in the location or extent of the ancillary bar use would
contravene these conditions and would therefore require planning permission.

{c) Inconsistency with use specified in permissions

Under Planning Register Ref. No. 16/36972, the Planning Authority requested full details of the type of
restaurant /bar proposed including the type of food offering and the relationship between the bar and
restaurant. In response the applicant undertook that the premises would be used as a 120-seat casualffine
dining restaurant with an ancillary lounge/bar/waiting area. This specification of the ancillary nature of the
bar use forms part of the permitted plans and particulars. Condition 1 of both permissions requires the
development to be carried out in accordance with the plans and particulars unless otherwise altered or
amended by the other conditions attached to the permission.

Any use of the premises which would not fall within the description of a fine dining restaurant with a small
ancillary bar/waiting area would be inconsistent with this specified use and would not be exempted
development.

2 Hereafter referred to as ‘the Planning Act’
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Summary and Conclusion

It has been reported that the protected structure at 27—29 Washington Street, Cork is currently being altered
in order to facilitate a change of use to an old-style pub.

We believe that the change of use would be material because it would change the nature of the permitted use,
contravene the zoning objective for the area and have significant effects on the amenities of the area.

As the alterations appear to be designed to alter the balance between the permitted restaurant and the ancillary
bar uses they would directly contravene Conditions 1 and 2 of the permissions granted under Planning Register
Ref. Nos. 16/36972 and 17/37662

A Section 5 Declaration is sought to clarify that planning permission is required if any floorspace outside the
area specified in Condition 2 of 16/36972 is used to provide any separate bar areas or any additional ancillary
bar space for the primary restaurant use.

Yours. sincerely,

Brian McCutcheon
McCutcheon Halley
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