Comhairle Cathrach Chorcai
Cork City Council

Halla na Cathrach, Corcaigh - City Hall, Cork - T12 T997

Katherine Fitzpatrick
Ciaran Wilkenson
1 The Circle

Broadale
Maryborough Hill
T12DK5K
20/01/2022
RE: Section 5 Declaration R702/22 — 1 The Circle,
Broadale, Maryborough Hill
A Chara,

With reference to your request for a Section 5 Declaration at the above named property, |
wish to advise as follows:

the Planning Authority considers that —

The construction of a boundary wall to the side of the dwelling as development and is
not exempted development

Is misa le meas,

doces B

Kerry Bergin

Development Management Section

Community, Culture and Placemaking Directorate
Cork City Council

We are Cork.

0214924000 www.corkcity.ie




PLANNER’S REPORT Cork City Council

Development Management

Ref. R 702/22 Ecanotais aveiagment

Application type ‘SECTION 5 DECLARATION

Question Is the construction of a boundary wall to the side of the dwelling

development-and, if so, is it exempted development?

Location 11 The Circle, Broadale, Maryborough Hill, Douglas, Cork

Applicant C Wilkinson (owner)

Date 20/01/2022

Recommendation Constitutes development; is not exempted development
INTERPRETATION

In this report ‘the Act’ means the Planning and Development Act, 2000 as amended and ‘the
Regulations’ means the Planning and Development Regulations, 2001 as amended, unless
otherwise indicated.

1. REQUIREMENTS FOR A SECTION 5 DECLARATION APPLICATION

Section 5{1) of the Planning and Development Act 2000 as amended states,
5.—(1) If any question arises as to what, in any particular case, is or is not development or is
or is not exempted development within the meaning of this Act, any person may, on payment
of the prescribed fee, request in writing from the relevant planning authority a declaration
on that question, and that person shall provide to the planning authority any information
necessary to enable the quthority to make its decision on the mdtter,

The requirements for making a section 5 declaration are set out in the Act.

2. THE QUESTION BEFORE THE PLANNING AUTHORITY

applicant states in the request, “Is the repositioning of a boundary wall at 1 The Circle,
Maryborough Hilf to enclose our entire plot exempted from planning permission?”.

In my opinion the intention of the request is clear, and that it is entirely reasonable to consider
the question before the planning authority as being:

Is the construction of a-boundary wall to the side of the dwelling development and, if so,
Is it exempted development?

3. SITE DESCRIPTION
The subject property is a two-storey, semi-detached dwelling in the Existing Built Up Area zoning
area. The area is predominantly residential in nature. The area of land to which the wall pertaing

comprises an open piece of landscaped green space with tree planting.

4. DESCRIPTION OF THE DEVELOPMENT
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Section 5 Declaration - Planner’s Report continued

Section 4(3)
A reference in this Act to exempted development shall be construed as a reference to
development which is—
(a) any of the developments specified in subsection (1}, or
(b) development which, having regard to any requiations under subsection (2), is exempted.
-development for the purposes of this Act.

Section 5({1)
See section 1 of this report.

6.2 Planning and Development Regulations 2001 to 2018 as amended

Article 5(2)

In Schedule 2, unless the context otherwise requires, any reference to the height of a structure,
plant or machinery shall be construed as a reference to its height when measured from ground
level, and for that purpose “ground level” means the level of the ground immediately adjacent
to the structure, plant or machinery or, where the level of the ground where it is situated or is to
be situated is not uniform, the level of the lowest part of the ground adjacent to it.

Article 6(1)

Subject to article 8, development of a class specified in column 1 of Part 1 of Schedule 2 shall be
exempted development for the purposes of the Act, provided that such development complies
with the conditions and limitations specified in column 2 of the said Part 1 opposite the mention
of that class in the said column 1.

(Article 6) Schedule 2, Part 1, Class 5

Classes 1-8 relate to development within the curtilage of a house and Ciass 5 relates to “the
construction, erection or alteration, within or bounding the curtiloge of a house, of -a gote,
gateway, railing or wooden fence or a wall of brick, stone, blocks with decorative finish, other
concrete blocks or mass concrete”,

Article 9

Article:9:sets Ut restrictions on exemptiBHs SPECIied UtEr AFfiglg g s o= s =i s s b s

Schedule 2, Part 1, Class 5

Exempted Development — Genergl

Cofumn 1 Column 2
Description of Development ‘ Conditions and Limitations

Development within the curtilage of o

house

CLASS 5

The construction, erection or 1. The height of any such structure shall not
afteration, within or bounding the exceed 2 metres or, in the case of a wall or fence
curtilage of a house, of « gate, within or bounding any garden or other space
gateway, railing or wooden fence or a in front of a house, 1.2 metres.

wall of brick, stone, blocks with
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Section 5 Declaration — Planner’s Repart continued

Section 4(3) of the Act states that exempted development either means development specified
in section 4(1) or development. which is exempted development having regard to any
regulations under section 4(2).

[ consider that the proposal comes within subsection (2) of section 4, i.e. the Regulations, and
not subsection {1).

Section 4(1)
| do not consider that the proposal comes within the scope of section 4(1) of the Act.

Section 4(2)

It is therefore necessary to consider whether the proposed boundary wall comes under the
scope of section 4(2) (i.e. exemptions specified in the Regulations), having regard to the use of
the word ‘o’ in section 4(3).

I consider that Article 6 and Class 5 applies, as the development is for the construction of a
boundary wall within or bounding the curtilage of a house. However, the proposed boundary
wall would consist of the fencing or enclosure of land habitually open to or used by the public,
the proposed development.

Restrictions on exemption

Given that the proposed boundary wall would consist of the fencing or enclosure of land
habitually open to or used by the public, 1 consider that the following restrictions apply in this
instance.

Article 9 Restrictions on éxemption.
Development to which article 6 relates shall not be exempted development for the purposes of
the Act—

(a) if the carrying out of such development would

{x) consist of the fencing or enclosure of any land habitually open to or used by the public during
the 10 years preceding such fencing or enclosure for recreational purposes or as a means of

- C_Ce:“js}‘,toﬂ..:a. ny:seas hO re;-mounta l n}_fwil akesh o re";*“'::rl’v erba nkio roothe rp | E-]CEO . anatura Ibeauty 0,— e

recreational utility,

As the boundary wall in the proposed position would result in the enclosure of any land
habitually open to or used by the public, the development is not considered to be exempt:

Gillian Tyrrell
Assistant Planner
13.01.2022
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DEVELOPMENT MANAGEMENT
CCP
COMHAIRLE CATHRACH CHORCA 04 JAN 2022
CORK CITY COUNCIL
Strategic Planning & Economic Development Directorate, R-Phost/E-Mail Q@W@MOUNCH_
Cork City Council, City Hall, Anglesea Street, Cork. Fon/Tel: 02 1499456874571 =

Lionra/Web: www.corkcity.ie

SECTION 5 DECLARATION APPLICATION FORM
under Section 5 of the Planning & Development Acts 2000 (as amended)

1. POSTAL ADDRESS OF LAND OR STRUCTURE FOR WHICH DECLARATION IS SOUGHT
| THE QwRae, Broesale
Me BoRrOUGH  HILL T2 Dok

2. QUESTION/ DECLARATION DETAILS

PLEASE STATE THE SPECIFIC QUESTION FOR WHICH A DECLARATION IS SOUGHT:

Sample Question: Is the construction of a shed at No 1 Wall St, Cork development and if so, is it
exempted development?

Note: only works listed and described under this section will be assessed under the section 5 declaration.

12.THe _RERmBs iMoo NG o _ee A ROUPdORy
wal  OF __ LTTHE  CQRE, AMPRBoKO We | HLILL
A0 ENCosSC  OMWR £ TIRE . POV EEMPIED
TKOM __ CLANNING  PERMISSIOn]) 7.

ADDITIONAL DETAILS REGARDING QUESTION/ WORKS/ DEVELOPMENT:
(Use additional sheets if required).

WE RS __loogune  RQ: -EXEMPDON T wiOVE]
OR__BONRRM_ soan, T €m (chE ouk  eniwd
WAOT 05 WE _BRE.EXPCOR e nac (N C DG
XTI\ OCUA L LEAONOR o T™\E e -
AN EWClosED O\ (e 0% GRourdS S
MWE OGO O o C RS OR0wT e LATY
O TS O enN(OSEDY. Pt CAOLDR G '
CLRODA_TE AREN  Teas PR BeD
QEYTRER AR S 26RO 00 GROUTIS
B AT A G S 00 anNS .

Sce _PAOTD TR ans TR TTEOS o ]

Sliical KelocaTon OF THC _Bounbary. Wikl
AT @ar NCGHRouRS ACroSS +He oAb
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6. 1/ We confirm that the information contained in the application is true and accurate:

Signature: Q : L/i / LW

Date: =) /I’L /L/

ADVISORY NOTES:

The application must be accompanied by the required fee of €80

The application should be accompanied by a site location map which is based on the Ordnance Survey map
for the area, is a scale not less than 1:1000 and it shall clearly identify the site in question.

Sufficient information should be submitted to enable the Planning Authority to make a decision. If applicable
any plans submitted should be to scale and based on an accurate survey of the lands/structure in question.

1]

The application should be sent to the following address:

The Development Management Section, Strategic Planning & Economic Development
Directorate, Cork City Council, City Hall, Anglesea Street, Cork.

¢ The Planning Authority may require further information to be submitted to enable the authority to issue
the declaration.

*  The Planning Authority may request other person(s) other than the applicant to submit information on the
question which has arisen and on which the declaration is sought.

* Any person issued with a declaration may on payment to An Bord Pleandla refer a declaration for review
by the Board within 4 weeks of the date of the issuing of the declaration.

* In the event that no declaration is issued by the Planning Authority, any person who made a request may
on payment to the Board of such a fee as may be prescribed, refer the question for decision to the Board
within 4 weeks of the date that a declaration was due to be issued by the Planning Authority.

The application form and odvisory notes are non-statutory documents prepared by Cork City Council for the
purpose of advising as to the type information is normally required to enable the Planning Authority to issue a
declaration under Section 5. This document does not purport to be a legal interpretation of the statutory
legislation nor does it state to be a legal requirement under the Planning and Development Act 2000 as
amended, or Planning and Development Regulations 2001 as amended.

DATA PROTECTION
The use of the personal details of planning applicants, including for marketing purposes, may

be unlawful under the Data Protection Act 1988-2003 and may result in action by the Data
Protection Commissioner against the sender, including prosecution

30f3
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